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Transparency, participation, and accountability are central to effec-
tive environmental management, as well as to democratic gover-
nance.1 Nevertheless, since 2002 the U.S. government has under-
mined the principle that the public has a “right to know” by quietly but
increasingly shifting to policies and practices based on the public’s
“need to know,” a standard that leaves the government in charge of de-
termining who needs to know and what they need to know.

Since 2002, the executive branch in particular has fostered this cul-
ture of government secrecy, with a resulting adverse impact on efforts
to achieve sustainable development. Starting in 2001, the Bush Ad-
ministration began to assert executive privilege to curtail legislative
and regulatory measures that sought to ensure effective environmen-
tal management and government administration through transpar-
ency, participation, and accountability. The terrorist attacks of 9/11
provoked—and provided further justification for—additional restric-
tions on public access.2 While the threat of terrorism is real, in nu-
merous documented instances the Administration’s invocation of
concerns regarding terrorism and national security appears to over-
reach. In response to a general movement by the federal govern-
ment to restrict access, states have also had an uneven response re-
garding transparency.

The most dramatic measures to improve public access to informa-
tion and public participation have occurred outside the political arena.
Increased use of cell phones and access to the Internet provide new
tools for informing and mobilizing the public. The ability to obtain,
combine, link, and share data on the environment has been revolution-
ized with tools such as Google Earth, YouTube, and Wikipedia. And
environmental and political activists have used the Internet to inform
and mobilize constituents, as well as to raise funds.
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Newer environmental challenges—particularly those relating to
climate change, ecosystem services, nanotechnology, and endocrine
disruptors—should further shape the evolution of public access in the
years to come. This chapter briefly examines the importance of access
to sustainable development in the United States, and then analyzes
measures affecting access since 2002. It concludes with recommenda-
tions for strengthening public access, participation, and justice, par-
ticularly at the federal level.

Public Access and Sustainable Development

The transition that the United States must make to achieve
sustainability entails numerous reforms in how people live, work, and
relate to one another. Transparent and participatory processes are es-
sential if we are to engage the public in this reform process, build sup-
port for the reforms, and leverage the necessary resources. The Ameri-
can people need information to fully understand the environmental
challenges the country faces, to motivate the commitment of re-
sources necessary to address those challenges, and to track progress
toward meeting the goals of sustainable development. Similarly,
public participation in decisionmaking provides opportunities to ed-
ucate potentially affected people about the impacts and options they
face (e.g., through an environmental impact assessment or notice-
and-comment rulemaking). It also allows different sectors of the
public to have their voices heard and bring additional information to
the attention of the decisionmakers, and ultimately to improve the
quality of decisions and their implementation. Access to the judicial
system is also key to ensuring that people’s procedural and environ-
mental rights are respected.

As Congress reaffirmed in 2007 when it adopted the OPEN Gov-
ernment Act, broad public access is central to good governance. In-
deed, limiting access reduces opportunities for oversight and account-
ability, providing a context in which unsustainable decisions and ac-
tions are more difficult to detect, prevent, or remedy.

Recent Developments in Public Access

Developments in public access since 2002 have been characterized
by divergent trends. Even as technological developments generated
significant new opportunities for the public to use and share data, the
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federal government sought to reduce public access in the name of ex-

ecutive privilege, national security, and economic development

through regulatory changes and institutional practice. The actions by

the federal executive were countered by a few legislative initiatives to

enhance public access. Denials of access generated numerous legal

challenges; in most cases, the courts upheld the right of those seek-

ing access.

Access to Information

Changes in access to information include those resulting from revi-

sions to federal law (and sometimes state law), modifications in insti-

tutional and administrative practices, and technological develop-

ments and initiatives outside the governmental sphere.

Legal and Regulatory Frameworks

Recent developments in the legal framework governing access to

information have generally related to policies and practices that in-

crease governmental secrecy. This trend includes developments with

respect to the Freedom of Information Act, the Presidential Records

Act, and the Toxics Release Inventory. The rare exceptions were the

2007 OPEN Government Act and proposed measures to develop pub-

licly accessible greenhouse gas inventories.

Growing Governmental Secrecy. A 2007 report by OpenThe-

Government.org, an independent coalition of journalists, consumer

advocates, and good government groups, described widespread in-

creases in government secrecy.3 Classification of documents in 2006

was significantly higher (approximately 47 percent) than in 2001. In-

deed, for every dollar spent in 2006 to declassify documents, $185

was spent by the government to keep information secret. The report

also noted the dramatic increase in presidential use of the “state se-

crets” privilege, by which the president can almost unilaterally with-

hold documents from Congress, courts, and the public. Between 1953

and 1976, during the height of the Cold War, the privilege was in-

voked only six times; since 2001 President Bush used it 39 times that

are known.

There have also been dramatic increases in withholding informa-

tion that is not classified. Since the terror attacks of 9/11, the federal

government has created categories that provide new rationales for

withholding information from the public: thus, information is neither
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classified nor available to the public. The largest of these pseudo-clas-

sification categories is SBU (Sensitive But Unclassified), which now

will be subsumed under Controlled Unclassified Information.4

While recent governmental initiatives to limit public access often

invoked national security and occasionally other established exemp-

tions such as confidential business information (albeit historically

more narrowly construed), numerous scholars view the efforts as part

of a broader push by the Bush Administration to assert and exert exec-

utive privilege and authority.

Freedom of Information Act (FOIA). A 2002 memorandum to

federal agencies by then-Attorney General John Ashcroft provided

guidance on FOIA implementation.5 The memo assured agencies that

the Department of Justice would defend them in the withholding of in-

formation as long as there was a “sound legal basis,” whereas the pre-

vious attorney general memorandum had instructed agencies to with-

hold information only when the release would cause “foreseeable

harm.”6 This change of institutional philosophy—from encouraging

disclosure to encouraging withholding whenever possible—was

widely criticized as violating the spirit of FOIA.

Agencies’FOIA processes have not been keeping up with demand.

In 2006, the government received 21.4 million FOIA requests, an

increase of approximately 7 percent from the previous year. How-

ever, agency backlogs in responding to FOIA requests continue to

grow even faster, with the oldest pending request now more than 20

years old.7

In 2007, Congress enacted the OPEN Government Act to

strengthen FOIA.8 This law makes a number of modest changes to

FOIA, including provisions that are intended to speed up the FOIA

process, reduce fees for a broader segment of journalists, expand the

reach of FOIA to certain government contractors, create an ombuds-

man-type office to handle complaints, establish a publicly available

tracking system of requests, and make it easier to recover attorney’s

fees. The OPEN Government Act, however, neither reversed the 2002

Ashcroft directive nor reinstated a presumption of disclosure.

Toxic Chemicals. At the end of 2006, the U.S. Environmental Pro-

tection Agency (EPA) changed the Toxics Release Inventory (TRI),

the nation’s premier right-to-know program, by relaxing reporting re-

quirements for the companies and other facilities that emit toxic

chemicals.9 EPA estimated that the new reporting thresholds would
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eliminate reporting on only 16 chemicals, while OMB Watch esti-

mated that it would eliminate reporting on 39 chemicals and reduce

the reporting on 28 more by at least one-half. More than 122,000 pub-

lic comments were received when EPA’s plans were announced, with

virtually all of them (more than 99.9 percent) opposing the plan.10

State legislatures and Congress have attempted to reverse the effects

of this rule.11 Officials from the Government Accountability Office

(GAO) testified at an October 2007 congressional hearing that “EPA

did not follow guidelines to ensure that scientific, economic, and pol-

icy issues are addressed at appropriate stages of rule development.”12

Within two months of GAO’s testimony, 12 states sued EPA to chal-

lenge the 2006 regulation.13

Shortly after the 9/11 terrorist attacks, EPA removed from its web-

site all risk management plans (RMPs), documents describing risks

around chemical plants that the Clean Air Act requires companies to

prepare and EPAto post.14 EPAreplaced the RMPs with a message ex-

plaining that in light of the terrorist attacks the database had been

“temporarily removed.” The message also stated that the agency

hoped to make the information available online again “as soon as pos-

sible.” In 2004, EPA revised RMP reporting requirements to ensure

that sensitive data would not be put in the executive summary. Yet, as

of this writing, EPA has not replaced any of the data on its website, in-

cluding the executive summaries.

Since 9/11, one of the most pressing issues has been chemical plant

security and vulnerabilities. Despite initial discussions by EPA and

the new U.S. Department of Homeland Security (DHS), there was no

action on this topic until late in 2006 when Congress required DHS to

issue regulations within six months.15 On April 9, 2007, DHS released

its interim final rule that imposes federal security regulations for

high-risk chemical facilities.16 The rule established risk-based perfor-

mance standards for many chemical facilities and required them to

prepare security vulnerability assessments, select security measures

to satisfy risk-based performance standards, and develop and imple-

ment site security plans.

In the process leading to the 2007 rule, DHS stated in a December

2006 proposal that any state or local provisions that frustrate the

“carefully balanced regulatory relationship” that “preserve[s] chemi-

cal facilities’ flexibility to choose security measures to reach the ap-

propriate security outcome” would be preempted. This created a fire-
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storm of protest from states, emergency responders, and environmen-

tal advocates. DHS used less emphatic language in the final regula-

tions but reaffirmed that state rules that conflict or interfere with fed-

eral provisions would be preempted. DHS said it knew of no state

rules that would be preempted, and that it would allow a facility, state,

or locality to submit a provision for review and receive an opinion

from DHS regarding whether the provision is preempted.17

DHS would not speculate as to whether stricter state rules, such as

requiring companies to use inherently safer technologies, would be

preempted. This prompted some states, such as New Jersey, to strong-

ly protest the new federal rules. Frustrated by DHS, Congress took

stronger action. In the FY 2008 appropriations bill for DHS, Congress

added language explicitly preserving the states’right to write stronger

chemical security provisions than the federal rules.18 Congress has

also been wrestling with legislation to make chemical security regula-

tions permanent, but none of the bills supports public access to the vul-

nerability assessments or addresses how the issue should be resolved.

Administrative Practice

In addition to legal and regulatory reforms, administrative actions

and practices over the past five or so years have significantly affected

public access. These developments include changes in how scientific

information is used and disseminated (reducing public access), devel-

opment of indicators and a report on environment (some movement

toward increasing access), implementation of the Information Quality

Act (reducing), and closing of EPA libraries (reducing).

The same time period has seen a dramatic increase in the

politicization of scientific information, leading one author to charac-

terize it as “a war on science.”19 This trend has been particularly evi-

dent with respect to climate change,20 but also in establishing health-

based regulations for air pollutants and in determining the listing sta-

tus for threatened and endangered species. The extent of scientific ma-

nipulation is so extensive that the Union of Concerned Scientists

(UCS) prepared the A to Z Guide to Political Interference in Science,

and more than 12,000 scientists signed a statement denouncing the

trend.21 In 2007, the UCS received survey responses from 1,586 EPA

scientists, with 60 percent saying there was some degree of political

meddling, ranging from unnecessary delays to forced resignations

over the past five years.22 In response, Congress held numerous hear-
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ings on the integrity of science in various committees and several bills

were introduced to address some of the problems.

The government has not adopted integrated economic, social, and

environmental indicators to track sustainable development. In 1995,

Congress decided that many reports, including the annual State of the

Environment published under the National Environmental Policy Act

starting in 1970, were no longer required unless explicitly requested

by Congress. EPA has focused on developing environmental indica-

tors, and introduced these indicators in a 2003 draft report. The Report

on the Environment issued in May 2008 refines indicators on the con-

dition of air, water, land, and related changes in human health in the

United States. Regular revisions are slated to feed into EPA’s plan-

ning process.23

A little-noticed legislative amendment to a 2000 spending bill,

known as the Information Quality Act (sometimes called the Data

Quality Act, or DQA), has drawn increased attention. The DQA re-

quired the Office of Management and Budget (OMB) to issue

guidelines to federal agencies “for ensuring and maximizing the

quality, objectivity, utility, and integrity of information (including

statistical information) disseminated by Federal agencies.”24 OMB

then issued guidelines to implement the law.25 By 2004 the Con-

gressional Research Service (CRS) concluded the DQA can have

“a significant impact on federal agencies and their information dis-

semination activities.”26

While ostensibly directed at improving the data used by federal

agencies, the DQA has had adverse effects. An example is how the

DQA has been used to thwart the use and dissemination of research

addressing the harmful effects of endocrine disruptors such as

atrazine, a leading weed killer. Existing research showed that atrazine

had developmental effects on frogs at low-dose exposures and was ex-

pected to also impact humans.27 As EPAwas compiling research about

atrazine’s carcinogenicity, it was also preparing a review on whether

to stop the market use of the chemical, as had been done in Europe.

The manufacturer, Syngenta, funded its own research that did not rep-

licate the findings of damaging health effects. This allowed groups

such as the Center for Regulatory Effectiveness, the Kansas Corn

Growers Association, and the Triazine Network to file a DQA chal-

lenge to EPA’s use of research showing a link between atrazine and

cancer. EPA largely dismissed the challenge, but concluded that hor-
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mone disruption cannot be considered a “legitimate regulatory end-
point at this time”—that is, it is not an acceptable reason to restrict a

chemical’s use—because the government had not settled on an offi-
cially accepted test for measuring such disruption. EPA added “that

based on the existing data uncertainties, the chemical should be sub-
ject to more definitive testing once the appropriate testing protocols

have been established.”28 This illustrates how the DQA has become a

means for slowing regulation, such as that of atrazine, because of sci-
entific uncertainty—and since uncertainty always exists it will be dif-
ficult to regulate.

Since the initial challenge on atrazine, DQA challenges are fre-
quently filed with agencies regarding proposed actions.29 There are

many other examples, such as the challenges filed on the National

Toxicology Program’s Report on Carcinogens (ROC), which is used

by local, state, and federal authorities to set environmental policies,

explore regulations on dangerous substances, and provide for preven-

tative health measures. The latest ROC has been delayed for over a

year. This may be why the CRS added in its 2004 annual report to Con-

gress on implementation of the DQA that there were “numerous ex-

amples of agencies changing their policies and publications in re-

sponse to administrative requests for correction from affected par-

ties.” In addition, DQA challenges can be used to delay reports: ac-

cording to the National Academy of Sciences, compliance with the

law has resulted in serious delays in the U.S. Climate Change Science

Program’s release of 19 of the 21 planned reports on climate change.30

Congress held its first hearing on the DQA in July 2005 with three

agencies—EPA, the Department of Health and Human Services, and

the Fish and Wildlife Service—acknowledging that they had diverted

resources to respond to DQA challenges.

Anticipating a proposed FY 2007 budget cut from $2.5 million to

$500,000 for its network of 26 libraries, EPA closed some of its re-

gional libraries. The agency presented the closings as part of an effort

to keep pace with the changing way that people access information

and to make research more efficient. Over 10,000 EPA scientists and

researchers—more than one-half of the agency’s total work-

force—signed a letter saying that the cuts would put thousands of sci-

entific studies out of reach and hinder emergency preparedness,

anti-pollution enforcement, and long-term research.31 EPA postponed

any further closings pending review by Congress and until a better

plan could be developed.32 Congress approved $3 million in the FY
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2008 spending bill to enable EPA to reopen the closed libraries and
to report to Congress within months of this writing on steps that it
has taken.

The Internet

In contrast to the generally growing constraints imposed by the
Bush Administration on access to information, the private sector has
enhanced access in many ways. The Internet has continued to revolu-
tionize public access to information in the United States and around
the world. For example, using Google Earth and other sources people
can combine geospatial data to make their own maps. Websites con-
tinue to be an essential means for nongovernmental organizations
(NGOs), as well as government agencies, to disseminate environmen-
tal information and engage the public. There has been a dramatic in-
crease in YouTube and other file-sharing websites, which are becom-
ing an important means for disseminating information on environ-
mental issues.33 By early January 2008, an average of 825,000 new
videos were posted each day on YouTube alone, with approximately
70,000 environmental videos, including 11,000 relating specifically
to climate change.

Internet-based news institutions supplement blogs and Web pages
as a significant means for educating the public on environmental is-
sues. In addition to advocacy organizations and the government, envi-
ronmental and independent news organizations such as Grist and
Indymedia.org have become popular e-news sites.

Public Participation

Developments in public participation since 2002 are also character-
ized by increasing governmental restrictions (particularly with re-
spect to public participation in environmental impact assessment) and
nongovernmental opportunities.

Since 2002, the Bush Administration has changed, largely through
regulations, the procedural requirements for environmental impact
assessment under the National Environmental Policy Act (NEPA).
Many environmentalists assert that these changes significantly re-
strict public involvement in governmental decisions regarding public
resources, undermine governmental accountability, and ultimately
enable “environmentally damaging projects.”34
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In 2003, the White House’s Council on Environmental Quality rec-
ommended that federal agencies scale back the analyses contained in
their environmental assessments and expand use of categorical exclu-
sions, which allows projects that do not have an effect on the environ-
ment to skip assessment and public review altogether.35 The Bush Ad-
ministration has used categorical exclusions particularly for forest
management, for example through President Bush’s “Healthy Forests
Initiative,”36 and changes in rules implementing the National Forest
Management Act. Environmental groups have challenged the cate-
gorical exclusions in court, and at least one federal court has held that
they violate NEPA.37

The Internet has facilitated environmental activism. For example,
in January 2007 a small group of climate change activists launched
stepitup2007.org to help link groups and individuals working on cli-
mate change in the United States through an “open source, web-based
day of action.” Using the Internet, Step It Up engaged thousands of
people in raising awareness about climate change and in building po-
litical support to respond to climate change.38 In 2007, Step It Up orga-
nized about 2,000 demonstrations in all 50 states, helping to shift the
debate on Capitol Hill.

Online social network services such as MySpace, Facebook, and
Second Life have enabled like-minded people to find one another and
come together, sometimes for social good. Telecommunications tech-
nologies—particularly the use of cell phones and text messag-
ing—have also changed how environmental activists undertake cam-
paigns.39 Taken together, these Internet-based resources provide en-
hanced opportunities to inform, engage, and coordinate.

Access to Justice

The last five or so years have seen generally favorable judicial deci-
sions regarding standing of citizens, NGOs, and states to sue to protect
the environment and to compel compliance with environmental laws.
The most dramatic ruling was in Massachusetts v. EPA, in which the
U.S. Supreme Court recognized the standing of states, cities, and en-
vironmental NGOs to compel EPA to promulgate regulations for
greenhouse gas emissions from motor vehicles, perhaps peeling back
some of the hurdles to standing that had been created over the past
20 years.40
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There has also been a series of important federal circuit court cases

on environmental standing over the past few years.41 Many of the re-
cent cases adopt an expansive approach to NEPA standing.42 Even

with an expansive approach to procedural standing, though, environ-
mental plaintiffs sometimes are unable to satisfy the standing require-
ments.43 One of the primary challenges is proving increased risk of

harm (for example, from cancer) associated with an agency action and

whether that comprises constitutionally cognizable injury-in-fact.

The D.C. Circuit, which hears most challenges to environmental regu-
lations, established a “substantial probability” test for determining

standing in such cases, which has made it more difficult to prove

standing.44 This new test is not likely to settle the issue of standing, as

questions remain regarding the scope and application of the test.45

With many courts requiring rigorous evidence to support standing,

plaintiffs are facing increased burdens, costs, and risks. Plaintiffs with

sufficient resources are undertaking increasingly sophisticated

analyses to prove standing; others who cannot afford to undertake

such analyses must hope that the court does not reject their claims due

to a failure to meet the heightened requirements for proof of injury.

Since the 1990s, recovery of attorney’s fees has become less reliable,

as defendants drag out litigation and generally reduce the certainty

that public interest environmental plaintiffs will be able to recover

their fees.46

The favorable developments in standing case law are not secure.

There is a solid block of four justices on the U.S. Supreme Court who

have indicated in strongly worded dissents that they would reduce

standing.47 The retirement or death of one Supreme Court justice

could convert this minority into a majority opposing a broad view of

standing. Moreover, the Bush Administration has pushed hard to

place conservative judges on federal courts, including about 300 on

district and circuit courts in the first seven years, resulting in a solid

majority for Republican appointees.48 A statistical survey of 325

NEPAcases decided between 2001 and 2004 showed that there can be

significant differences in how judges approach environmental cases,

with judges appointed by a Democratic president ruling in favor of en-

vironmental plaintiffs more than twice as often as judges appointed by

a Republican president, and about four times as often as judges ap-

pointed by President George W. Bush.49 Anecdotal evidence also sug-

gests similar distinctions with respect to judicial perspective on stand-

ing in environmental cases.50
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Trade Agreements

Since the incorporation of environmental and public participation
considerations in the North American Agreement on Environmental
Cooperation (NAAEC), an increasing number of bilateral and multi-
lateral trade agreements and accompanying environmental instru-
ments negotiated by the United States have incorporated provisions
to promote access to information, public participation, and access
to justice. These agreements include those with Central America
(CAFTA-DR), Australia, Bahrain, Chile, Israel (on agriculture),
Jordan, Morocco, Oman, and Singapore. These agreements have
continued to promote public access, albeit not to the same extent as
the NAAEC.

Recommendations

A 2002 assessment of public access in the United States recom-
mended measures to improve public access for sustainable develop-
ment.51 These recommendations included, inter alia, measures to
adopt a new generation of access principles, organize and deliver data
(including the development and use of indicators), engage citizens in
decisionmaking, and provide international leadership. However,
there has been little progress toward these recommendations. In most
instances, the government has become less transparent, participatory,
and accountable; most measures to improve the organization and de-
livery of data for sustainable development have come from
nongovernmental sources.

The 2002 recommendations remain relevant today. Indeed, in light
of governmental actions and inaction since that time, they are as nec-
essary as ever. Recent events provide an additional context and guid-
ance for future directions. Accordingly, we propose two broad recom-
mendations with differing dimensions. Many of the dimensions were
alluded to in the 2002 assessment, and recent scholarship and
sociopolitical developments further inform these recommendations.

1. Focus access particularly in areas such as climate change, eco-

system services, and newer environmental and health risks. Since
2002, there has been dramatic growth in our understanding of envi-
ronmental challenges and the measures necessary to move to a more
sustainable nation and world. These developments particularly in-
clude understanding of climate change, ecosystem services, nano-
technology, and endocrine disruptors. The political momentum in ad-
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dressing these areas provides a window for enhancing public access,

and improving access in these areas provides an architecture of good

governance for tackling these challenges.

It is important to devise and use indicators based on the relation-

ship of humans and ecosystems. For example, clean drinking water

and climate regulation (including carbon sequestration) are benefits

of nature—ecosystem services—that require new ways of collecting,

synthesizing, and providing clear information to the public. In order to

protect our shared resources, we need to provide better information to

the public and more effectively engage the public in sustainable devel-

opment. With new information technologies, access to information

can also serve as a feedback mechanism to understand how the United

States as well as organizations, corporations, and local governments

are using natural resources.

Particular attention should be paid to improving access to informa-

tion, participation, and justice related to climate change. These im-

provements include collecting, organizing, sharing, and disseminat-

ing data on the potential effects of climate change, the effectiveness of

adaptation measures, and information on mitigation measures. Cli-

mate change will also raise issues of public participation and use of the

information to reduce our human footprint. With real-time informa-

tion synthesized in ways that the public can understand, it is possible

that right-to-know principles can lead to behavioral changes. How-

ever, many of the people who will be the most affected by climate

change and by the responses to climate change will likely be those

least able to cope. In order to ensure climate justice, effective partici-

pation of poor and marginalized communities will require particular

attention. With numerous lawsuits seeking to compel action on cli-

mate change—and it is foreseeable that in the near future there will

also be lawsuits resisting measures to respond to climate

change—access to justice is likely to remain an issue, particularly in

light of the shared nature of the injury. The efforts to adapt to climate

change will also likely require new information, new ways of using

the information, and means for engaging stakeholders in the manage-

ment process.

Moreover, it should be a high priority to collect and disseminate in-

formation related to new types of health and environmental risks, in-

cluding those from nanotechnology and endocrine disruptors. For

nanotechnology, “existing science is clearly inadequate to manage the
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potential adverse effects of the technology. We do not know much

about what adverse effect to look for, and there is no consensus on the

type of data necessary to determine adverse effects.”52 These consid-

erations also apply to endocrine disruptors, and to a certain extent to

the effects of climate change.

2. Propose and adopt a new generation of access principles. As set

forth in the 2002 assessment, a new generation of access principles

is essential. This is particularly true in light of the threat of terror-

ism and the overreaching response to limit access since that time.

Government must embrace the principle that secrecy does not al-

ways make us safer. The Bush Administration has promoted a para-

digm that is framed as national security versus public access, but

that is a false choice. Making information available to the public

can enable and empower citizens to take actions to make communi-

ties less vulnerable.

Specifically, Congress and the next president should institute new

national right-to-know standards. Federal agencies should have an

affirmative responsibility to disseminate information, making

FOIA the vehicle of last resort. With the default assumption that dis-

closure is preferable, agencies would need to justify any action to

withhold information.

Congress and the next president need to review and revise the

classification and declassification systems. Too many documents

are unnecessarily being classified, and not enough information that

was classified is being declassified. Moreover, Congress and the

next president should take actions that stop the proliferation of

pseudo-classification.

Congress needs to address unchecked and unbalanced presidential

powers. One step to addressing the unbalanced growth in presidential

powers can be to strengthen the opportunities for citizens and NGOs

to challenge executive branch actions that violate the law, including

enhanced standing and expedited opportunities for obtaining attor-

ney’s fees.

Congress and the next president should adopt policies that make

public accessibility of online content and resources a priority. As a

part of this effort, government databases need to be made search-

able by indexers (such as Google) and by the public, and agencies

should make application programming interfaces available to

Web developers.

472 AGENDA FOR A SUSTAINABLE AMERICA



The next president should strengthen the infrastructure for agency

dissemination practices and provide adequate resources. The quality

of information should be timely and accurate. Common identifiers

should be developed for facilities and parent companies so that infor-

mation in different databases can be linked through mashups (Web ap-

plications that combine data from multiple sources) and other means.

And agencies should have adequate resources to provide timely infor-

mation to the public, including the capacity to meet FOIA demands

and reduce backloads.

Congress and the next president should identify ways of providing

incentives within the civil service system for strengthening the public’s

right to know. Rewards should be provided for innovative and effi-

cient dissemination approaches, including free online translation

tools. Protections for whistleblowers should be strengthened to re-

duce potential secrecy and threats to the integrity of science.

There also remains a profound need for leadership on international

environmental matters and for advancing public access globally. This

is an area where the United States could provide significant interna-

tional leadership.

Conclusions

From a regulatory and administrative perspective, public access

has generally stalled or declined since 2002. Executive privilege and

national security (particularly in the wake of 9/11) have been fre-

quently invoked to deny public access to information. There have

been some modest positive measures to improve access from the Bush

Administration, Congress, and federal courts, mostly since 2007. The

most dramatic measures to improve public access to information and

public participation have occurred outside of the political arena as the

ongoing technological revolution, coupled with broadening access to

the Internet and other telecommunications technologies, has in-

creased the ability to obtain, combine, link, and share data.

Most important in the coming decade will be adopting and imple-

menting a new generation of principles of transparency, participation,

and accountability. Achieving sustainable development depends on

the public having easy access to accurate, timely information, the op-

portunity to participate in making decisions, and the ability to hold

government accountable. As technologies continue to evolve, it is dif-

ficult to foresee specifically what the next five or 10 years will bring.
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These technologies present many opportunities, though, and govern-
mental bodies need to work with the public to use these new and
emerging technologies to advance sustainable development.
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